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Superannuation Funds not to be
used as lenders of last resort

A recent decision
handed down by the Ad-
ministrative Appeals
Tribunal has affirmed
the Commissioner's de-
cision to include in a
taxpayer's assessable in-
come amounts paid to
the taxpayer from the
taxpayers self-managed
superannuation fund
(SMSF). The payments
were in breach of the
SIS Act.

The taxpayer and her
husband conducted a
real estate agency busi-
ness. They got into fi-
nancial difficulty when
their bank refused to
continue extending them
credit. To avoid volun-
tary administration of
the company business
structure, the taxpayer
accessed money from
her SMSF. The busi-
ness survived and the
taxpayer returned the
moneys to the SMSF.

The Commissioner in-
cluded in the taxpayer's
assessable income the

amounts paid from the
SMSF to the taxpayer.
These amounts were
$50,000 in the 2008 tax
year and $37,000 in the
2009 tax year.

The AAT upheld the
Commissioner's decision
not exercise his discre-
tion under s 304-10(4) of
the ITAA 1997 not to
include these amounts in
the taxpayer's assessable
income. The AAT ex-
pressed sympathy for the
taxpayer's dilemma but
held that the context of
the discretion in the

ITAA 1997 meant that
SMSFs were not to be
used as a "lender of last
resort".

(AAT Case [2011]
AATA 563, Re Smith
and FCT, AAT, Ref
No: 2010/5243, Allen
SM, 16 August 2010.)




